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T e l e g r a p h i c  m o d i f i c a t i o n ,  " W e  w i s h  t o  r e d u c e  
o u r  price $32.20 e a c h , "  c a n  be r e a s o n a b l y  con- 
s t r u e d  to  mean o n l y  t h a t  $32.20 is to  be 
d e d u c t e d  f rom t h e  o r i g i n a l  b i d  price,  and  b i d  
so m o d i f i e d  is  unambiguous,  r e s p o n s i v e ,  and  
l o w  0 

G u i d a  C l o t h i n g  C o . ,  I n c .  ( G u i d a ) ,  and  Amertex 
E n t e r p r i s e s ,  L t d .  (Anertex), p ro tes t  t h e  p r o p o s e d  award 
by t h e  Defense  P e r s o n n e l  S u p p o r t  C e n t e r  of t h e  D e f e n s e  
Logistics Agency ( D L A )  t o  O d e s s a  Garment  C o r p o r a t i o n  
( O d e s s a )  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  No.  DLA100-82-B- 
1307  ( 2 5 6 , 0 0 0  f i e l d  p a c k s ) .  The prptesters c o n t e n d  t h a t ,  
s i n c e  O d e s s a ' s  t e l e g r a p h i c  b i d  m o d i f i c a t i o n  is ambiguous ,  
Odessa is n o t  t h e  l o w  b i d d e r .  The  protests  are  d e n i e d .  
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The c o n t r a c t i n g  o f f i ce r  c o n t e n d s  t h a t  Amertex is n o t  a n  
i n t e r e s t e d  p a r t y  u n d e r  o u r  Bid P r o t e s t  P r o c e d u r e s  ( 4  C.F.R. 
S 2 1 . l ( a )  ( 1 9 8 2 ) )  b e c a u s e  i t s  b i d  was e i g h t h  low o u t  of 
15 b i d s .  Amertex c o n t e n d s  it is a n  i n t e r e s t e d  p a r t y  b e c a u s e  
O d e s s a ' s  p r ice  would a f f e c t  t h e  f a i r  market  v a l u e  of t h e  
f i e l d  packs and  t h e r e b y  a f f e c t  t h e  p r ice  it r e c e i v e s  u n d e r  
a s e c t i o n  8 ( a )  c o n t r a c t  f o r  t h e  same item. W e  d e c l i n e  t o  
r e s o l v e  t h i s  i s s u e .  Amertex and G u i d a  ( t h e  l o w  b i d d e r  if 
O d e s s a  is n o t  low) h a v e  f i l e d  i d e n t i c a l  protests. N o  
p u r p o s e  would be s e r v e d  by  o u r  c o n s i d e r a t i o n  o f  Arnertex's 
s t a t u s  b e c a u s e  w e  would n e v e r t h e l e s s  h a v e  t o  r e s o l v e  G u i d a ' s  
protest .  S e e  E d u c a t i o n a l  Projects ,  I n c . ,  56 Comp. Gen. 381  
( 1 9 7 7 1 ,  7 7 T C P D  151. 

, Odessa  s u b m i t t e d  a s e a l e d  b i d  o n  O c t o b e r  29,  1 9 8 2 ,  
wh ich  c o n t a i n e d  a $56.91 u n i t  pr ice .  By t e l e g r a m  d a t e d  
November 18, Odessa s u b m i t t e d  a n  amendment s t a t i n g ,  " W e  w i s h  
t o  r e d u c e  o u r  p r i ce  $32.49 e a c h .  A l l  o t h e r  c o n d i t i o n s  
r e m a i n  unchanged."  By telegram d a t e d  November 1 9 ,  t h e  d a y  
of b i d  o p e n i n g ,  O d e s s a  s u b m i t t e d  a s e c o n d  amendment which  



8-209985 
B-209985.2 

2 

states i n  pa r t ,  " W e  would l i k e  t o  r e d u c e  o u r  u n i t  price lly 
$5.51. All o t h e r  c o n d i t i o n s  remain unchanged." (Emphasis 
added . 1 

The c r u x  o f  t h e  protests is  whether  Odessa ' s  b i d  as  
mod i f i ed  is r e a s o n a b l y  s u s c e p t i b l e  to more than  one  
i n t e r p r e t a t i o n  a s  t o  t h e  o f f e r e d  p r i c e .  S p e c i f i c a l l y ,  t h e  
protesters con tend  t h a t  Odessa ' s  f i r s t  t e l e g r a m  is ambiguous 
as t o  whether  t h e  o r i g i n a l  b a s i c  b i d  p r i c e  o f  $56.91 is to  
be reduced  "to" or "by" $32.49. I f  t h e  f i r s t  t e l e g r a m  is 
i n t e r p r e t e d  as r e d u c i n g  t h e  o r i g i n a l  b a s i c  b i d  price of 
$56.91 "by" $32.49, t h e n  Odessa's b i d  ( w i t h  t h e  second $5.51 
r e d u c t i o n )  is $18.91 each ,  and Odessa is t h e  l o w  b i d d e r ,  I f  
t h e  f irst  t e l e g r a m  is i n t e r p r e t e d  a s  r e d u c e  "to" $32.49, 
t h e n  O d e s s a ' s  b i d  ( w i t h  t h e  $5.51 r e d u c t i o n )  is $26.98 each ,  
and Guida' is t h e  l o w  b i d d e r  a t  $20.95 e a c h ,  Odessa becomes 
t h e  t e n t h  l o w  b i d d e r .  W e  n o t e  t h a t ,  i n  t h e s e  c i r c u m s t a n c e s ,  
t h e  b i d s  r a n g e  i n  a r e l a t i v e l y  close upward p r o g r e s s i o n  from 
$20.95 each  t o  $45 each .  

The p r o t e s t e r s  note t h a t  Odessa used t h e  term "by" i n  
t h e  second t e l eg ram.  They contend  t h a t  Odessa ' s  f a i l u r e  to  
u s e  s imi la r  l anguage  i n  t h e  f i r s t  telegram r e a s o n a b l y  sug- 
gests  t h e  e x i s t e n c e  o f  a d i f f e r e n t  meaning. 

DLA and Odessa contend  t h a t  t h e  o n l y  r e a s o n a b l e  
c o n s t r u c t i o n  of t h e  t e l e g r a m  is  " reduce  b y o w  They contend  
t h a t  i t  is t h e  p r a c t i c e  i n  t h e  c l o t h i n g  and t e x t i l e  i n d u s t r y  
to s u b m i t  a s e a l e d  h i g h  b i d  which is  s u b s e q u e n t l y  amended by 
t e l e g r a p h i c  m o d i f i c a t i o n .  S i n c e  t h e  t e l e g r a m  is s e e n  by a 
number o f  p e o p l e  p r i o r  t o  b i d  o p e n i n g ,  t h e y  con tend ,  b i d d e r s  
w i l l  u s u a l l y  i n d i c a t e  t h e  amount o f  change r a t h e r  t h a n  t h e  
new price to  a s s u r e  s e c r e c y .  T h e r e f o r e ,  Odessa,  as  a n  
e x p e r i e n c e d  Government c o n t r a c t o r ,  would be aware o f  t h e  
d a n g e r s  o f  t e l e g r a p h i n g  a mod i f i ed  p r i c e  a s  opposed to  a 
r e d u c t i o n  i n  price.  

The protesters  n o t e  i n  r e s p o n s e  t h a t  one o f  t h e  s i x  
b i d d e r s  which t e l e g r a p h i c a l l y  mod i f i ed  its p r i c e  reduced  it - t o  a s p e c i f i c  p r i c e .  They note t h a t  t h e  other f i v e  c l e a r l y  
and e x p r e s s l y  reduced  t h e i r  b i d s  by u s i n g ,  r a t h e r  t h a n  
imply ing ,  t h e  word "by." The p r o t e s t e r s  a r g u e  t h a t  a b i d d e r  
which knew it was go ing  t o  send a second t e l e g r a m  j u s t  
b e f o r e  b i d  open ing  would n o t  be concerned  w i t h  t h e  competi -  
t i o n  s e e i n g  t h e  p r i c e  i n  t h e  f i r s t  t e l e g r a m .  I n  f a c t ,  t h e y  
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argue, it might  f o o l  t h e  c o m p e t i t i o n  to send what  a p p e a r s  t o  
be a f i n a l  p r i c e ,  w h i l e  r e t a i n i n g  an  "ace up t h e  s l e e v e "  to  
p l a y  at t h e  l a s t  minute .  The protesters r e l y  on s e v e r a l  of 
o u r  d e c i s i o n s ,  i n c l u d i n g  50 Comp. Gen. 302 (1970)  i n  which 
w e  h e l d  t h a t  a t e l e g r a p h i c  b i d  m o d i f i c a t i o n  w h i c h  r e a d ,  
" I n c r e a s e  i t e m  1 3  b i d  $8,900" w a s  ambiguous s i n c e  it w a s  n o t  
clear whether  t h e  b i d d e r  meant  t o  i n c r e a s e  t h e  b i d  Iry $8,900 
or - t o  $8,900. 

I n  o u r  view,  t h e  p l a i n  meaning o f  t h e  s e n t e n c e ,  "We 
w i s h  t o  r educe  o u r  b i d  $32.20 e a c h , "  is t h a t  $32.20 is to be 
d e d u c t e d  from t h e  o r i g i n a l  b i d  p r i c e .  W e  r e c o g n i z e  t h a t  t h e  
f a c t s  of t h i s  case are s imilar  t o  50 Comp. Gen. 302, supra,  
i n v o l v i n g  a Government s u r p l u s  p r o p e r t y  sale ,  where w e  
i n t e r p r e t e d  t h e  l anguage  " I n c r e a s e  * * * b i d  $8,900" a s  
b e i n g  ambiguous. W e  n o t e  t h a t  under  t h e  r e p o r t e d  f a c t s  of 
t h a t  case t h e  b i d d e r  i t s e l f  seemed to  have i n i t i a l l y  ag reed -  
a t  t h e  b i d  open ing  t h a t  i ts b i d  p r i c e  had been i n c r e a s e d  to  
$8,900 and t h e n  adop ted  t h e  i n t e r p r e t a t i o n  t h a t  i ts  b i d  w z  
to  be  i n c r e a s e d  b~ $8,900 to  $15,061.61, when a l l  t h e  o t h e r  
b i d s  were s u b s e q u e n t l y  r e a d  a l o u d  and a n o t h e r  b i d d e r  had b i d  
$15,010. 
h e r e .  Under t h e  p l a i n  and reasonable meaning o f  i ts  b i d ,  
Odessa is t h e  l o w  b i d d e r  a t  $18.91 p e r  u n i t .  

I n  any e v e n t ,  w e  d e c l i n e  t o  f o l l o w  t h a t  d e c i s i o n  

The p r o t e s t s  are den ied .  

of t h e  Un i t ed  S t a t e s  




